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Australian Capital Territory Ombudsman—ACT Corrective Services: Discipline adjudications

EXECUTIVE SUMMARY

ACT Corrective Services (ACTCS), part of the Department of Justice and Community Safety
(JACS), operates the Belconnen Remand Centre (BRC) and the Symonston Temporary
Remand Centre (STRC). It will be responsible for operating the new prison in the ACT, the
Alexander Maconochie Centre (AMC), which will commence operations in the second half of
2008.

Since 18 December 2007, the remand centres have been operated under the Corrections
Management Act 2007 (Corrections Management Act). Prior to that, the legislation governing
the remand centres was the Remand Centres Act 1976 (Remand Centres Act).

This office decided to carry out an own motion investigation of the adjudication of disciplinary
charges at BRC and STRC based on observations made while investigating complaints that
there may have been issues related to procedural fairness and strength of evidence in
adjudications. We examined 101 charge reports for adjudications carried out between

1 January 2007 and 30 June 2007. These adjudications were conducted under the Remand
Centres Act and associated Standing Orders.

This report draws lessons from the conduct of these adjudications to inform
recommendations for improvements to the adjudication system under the Corrections
Management Act.

Issues and recommendations

The investigation found four principal issues in the 101 charge reports examined:

o 21 did not have any or adequate particulars of the conduct recorded

o 42 listed multiple breaches where fewer charges would have covered the relevant
conduct

o 27 showed issues of appearance of bias or other procedural fairness concerns

o 31 had findings that were not supported by the evidence relied upon.

Some of the issues identified have been addressed in the Corrections Management Act and
the Corrections Management (Prisoner Discipline) Procedure 2007 (the Discipline
Procedure). However, we make recommendations to improve the Discipline Procedure to
address the issues of multiple charges, appearance of bias, and probity of evidence, and to
addressa det aineeb6s right to silence.

The investigation found that there appears to have been problems with consistency of

penalties in some cases. We recommend that the policy on proportionality of penalties
required under the Corrections Management Act make the requirement for consistency
explicit and take into account the flow-on effects of penalties for discipline breaches for
detainees.

We also recommend that detainees should be given more information concerning the
discipline process on induction and when they come into contact with the process.
Conclusion

The Corrections Management Act has instituted a number of important reforms of the
discipline system for detainees. The recommendations in this report propose improving a
number of aspects of the process in order to ensure that the system is fair and effective.
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PART 1—INTRODUCTION
Background

ACT remand centres

1.1 ACT Corrective Services (ACTCS), part of the Department of Justice and Community
Safety, operates the Belconnen Remand Centre and the Symonston Temporary Remand
Centre. It will be responsible for operating the new prison in the ACT, the Alexander
Maconochie Centre (the AMC), which will commence operations in the second half of 2008.

The need for an own motion investigation

1.2 Each year the ACT Ombudsman receives about 100 approaches concerning ACTCS,
nearly all from detainees at BRC and STRC. In 20061 07, 45 of the 94 approaches received
were investigated. Of those 45, seven were about the discipline process or punishments
imposed through the discipline system. Investigation of those complaints required access to
therecordsofs ome det ainees6 passage through the
Some of those records suggested (without being conclusive) there may be problems with
procedural fairness in adjudications and the evidence relied on in some matters to establish
discipline offences did not appear to be very strong.

1.3 A review of the literature concerning the operation of prisons showed that conduct of
adjudications was also an issue in other jurisdictions. Studies show detainee dissatisfaction,
or lack of confidence, in the discipline and grievance processes may arise from perceptions
of unfairness.’

1.4 A systematic look at the discipline process allowed us to examine the overall conduct
of adjudications and to determine whether the concerns raised in individual matters reflected
more systemic problems.

15 This investigation was also timely in the context of the opening of the AMC. It is
hoped that the observations and recommendations in this report will assist ACTCS in
establishing a fair and effective discipline system for the AMC.

Scope and conduct of investigation

1.6 The investigation was carried out by reviewing the adjudication of charges from

1 January 2007 to 30 June 2007. There was a total of 101 charge reports. These
adjudications were conducted under the Remand Centres Act and the Standing Orders made
under that Act. Examination of the adjudication records allowed us to consider the initial
report of misconduct, the charge put forward and the procedure followed to resolve the
matter. The observations made and issues raised by our examination of the records are set
out in Part 3 of this report.

1.7 ACT Ombudsman staff interviewed a number of Corrective Services Officers about
their experience of the adjudication system. We also had access to the records of the ACT
Human Rights Commission interviews with detainees carried out as part of the 2007 Human
Rights Audit on the Operation of ACT Corrections Facilities under Corrections Legislation.

1.8 This office is grateful to the staff of ACT Corrective Services who were open and
helpful in our dealings with them in investigating these issues.

' For examples, see Ombudsman, Western Australia, Own Motion Investigation into the Department

di

SCi

of Corrective Servi ces 6, May2006qp 28i 29;@ndiBomgmNayor, Pr oc e s s

Prison Disciplinary Systems: Process and Proof, paper delivered at the International Institute of
Forensic Studies Conference, Prato, Italy, 2i 5 July 2002.
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PART 2—LEGISLATIVE AND POLICY FRAMEWORK

2.1 Since 18 December 2007, the remand centres have operated under the Corrections
Management Act. Prior to that, the legislation governing the remand centres was the
Remand Centres Act.

2.2 Before discussing the findings of the investigation and the issues it raised, it is
necessary to explain the features and operation of the discipline system under the Remand
Centres Act and associated Standing Orders and the system established under the
Corrections Management Act. The recommendations of this report are intended to assist
ACTCS in its implementation of the discipline system under the Corrections Management
Act.

Adjudications under the Remand Centres Act 1976

2.3 The Remand Centres Act made provision for the Administrator (in practice, the
Executive Director of ACTCS) to make Standing Orders for the day-to-day running of remand
centres.” It was an offence for a detainee to act contrary to the provisions of the Standing
Orders concerning good order, discipline and security of a remand centre.® In practice, nearly
all breaches of the Standing Orders were dealt with by charges under the adjudication
system and not under the criminal law system. There was scope for serious matters (such as
assault) to be referred to the police.

2.4 Section 21 of the Remand Centres Act empowered the Superintendent to confine a
detainee to the detaineef6s sleeping quarters or
Superintendent believed on reasonable grounds that it was necessary for the maintenance of

security, discipline and order in the remand centre. Standing Orders were made, which

among otherthingss et out the obligations of detainees.
are set out in Attachment A.

2.5 The discipline process followed the following steps:

J incident/offence identified

. incident report, preparation of witness statements (that is, an investigation)

o decision to charge detainee with an offence

o adjudication of the charge

o review by the Superintendent.
2.6 Once a decision was made to charge a detainee, a charge sheet was prepared which
contained a brief statement of the conduct (usually one line) followed by the full text of the

Standing Orders setting oletpardgtaphs ofiteetobligatioasdisis o bl i
that were not relevant to the incident were struck out.

2.7 Adjudications were generally held as soon as possible after the incident, usually the
same day. During the adjudication process, the detainee was asked whether he or she
wanted to plead guilty to the charge. If a guilty plea was entered, the adjudicating officer
(usually the duty Deputy Superintendent) decided on a penalty. If the detainee pleaded not
guilty, he or she was asked what they had to say about the matter. The adjudicator then

Section 8 of the Remand Centres Act 1976.
Section 17(b) of the Remand Centres Act 1976.
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made a decision on guilt. If the detainee was found guilty, the adjudicator decided on a
penalty.

2.8 In either case, the matter was submitted to the Superintendent for review. Penalties

imposed did not generally commence until the Superintendent had reviewed the matter. In

some cases detainees were confined to their cells to maintain good order (because of the
detaineeds disruptive behaviour) which meant t ha
began immediately.

Adjudications under the Corrections Management Act 2007

2.9 The Corrections Management Act establishes a discipline system and sets out the
steps to be followed in dealing with a breach of discipline.* Discipline breaches are set out in
s 152 of the Corrections Management Act (reproduced at Attachment B to this report).

2.10 Chapter 10 of the Corrections Management Act sets out a series of steps necessary
for a breach to progress through the discipline process. The process is illustrated by the
flowchart at Attachment C. The Discipline Procedure® sets out the procedures to be followed
in meeting the requirements of the Corrections Management Act. The officer noting the
breach, the investigator and the administrator are all required to decide whether the matter
should be dealt with formally or not.

2.11 Section 159 of the Corrections Management Act sets out the requirements for

elements that must be included in the charge. These include a brief statement of the alleged
conduct, the penalty proposed by idntodavatdemi ni str at
matter dealt with by consent and accept the proposed penalty.

2.12 Section 183 of the Corrections Management Act requires that the presiding officer at
each stage in an inquiry must ensure that the penalty imposed is proportionate to the breach.
That section further states that a policy and operating procedure must be made to enable
matters to be considered when deciding whether action is proportionate to a disciplinary
breach. At May 2008, the policy and procedure has not yet been established or published.

See Chapters 10 and 11 of the Corrections Management Act 2007.

®  Notifiable Instrument 20071 459 on the ACT Legislation Register (www.legislation.act.gov.au)

Page 4 of 17



Australian Capital Territory Ombudsman—ACT Corrective Services: Discipline adjudications

ParT 3—J

Particularisation of charges

3.1 In 21 of the 101 charges examined, it was not possible to tell from the charge sheet
what specific conduct was alleged to have taken place. In these cases, a very brief,
generalised description of the conduct was given, followed by the provisions of the standing
order that were said to have been breached. While it was possible to obtain an
understanding of the alleged conduct from reading the yard officer reports and witness
statements, it is difficult to see from the charge sheets how the detainees knew what it was
they were alleged to have done. The matter may have been adequately explained by the
officer conducting the adjudication, but the records do not show if this was the case.

3.2 The Positive urine sample and Possession of a weapon case studies illustrate the
problem of lack of particularisation.

CASE STUDYositive urine sample

Thepathology e port f or the detaineebds urine samp
responsetthat report. The sheet contained no details of the offending conduct of the detainee.
set out that he had returned a positive dr
t o wité an dious diseipline ®ffemcescldaving thd follewing charges:

3.2.1 A detainee shall:

(d) not commit any act contrary to the provision of the Standing Orders concerning the g
discipline arsgcurity of the Remand Centre

(h) not conceal, have indnier possession, without authority, bring or attempt to bring int

any drug, whether prescribed or not, conceal or have in his or her possession any sy

implement capable of being used to administer a drug of dependence foothiseschibed

use, or any alcohol.

Full particulars of a charge were not recorded. The sheet simply set out the text of the provisio
the detainee is said to have breached.

e rep:
That is, it did
ug tes

ood order,

D the Centre,
ringe or

n or provision

CASE STUDYossession of a weapon

Anofficeobservedalyd ow t oot hbrush slip out of a det
brush was seen to have been formed into a sharp point. A charge sheet was raised in respons
The sheet did not contain details of the offendingfdbedietaine&gain, stated that the detainee hg
6commi tted a breach of discipline to witéo
charges:

3.2.1 A detainee shall:

(d) not commit any act contrary to the prdviseo8tanding Orders concerning the good ord
discipline arsgcurity of the Remand Centre

() not make, conceal, or have in his or her possession without authority a tool, weapon

syringe or other implement or thing intended to bd capdbknof being used, to effect t

escape of a detainee or intendeduset for an unlawful purpose

(9)

not have in his or her possession any unauthorised article or any astimegbeyisfth
another detainee.

Thedefectn this matter svpartially ameliorated by the detail in Standing Order 3.2.1(f). However
positive urine sample case study, the specific offending conduct should have been described.

aineebd
e to the incide
ad

and

t h

er,

. knife, key,
e

as for the
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